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persons not affiliated with the insured
State bank; or

(B) The transactions are pursuant to
a benefit or compensation program
that is widely available to employees
of the bank, and that does not give
preference to the bank’s executive offi-
cers, directors, principal shareholders
or related interests of such persons
over other bank employees.

(iv) Anti-tying restriction. Neither the
insured State bank nor the majority-
owned subsidiary may require a cus-
tomer to either buy any product or use
any service from the other as a condi-
tion of entering into a transaction.

(4) Collateralization requirements. (i)
An insured State bank is prohibited
from making an investment in a sub-
sidiary subject to this paragraph (d)
unless such transaction is fully-
collateralized at the time the trans-
action is entered into. No insured State
bank may accept a low quality asset as
collateral. An extension of credit is
fully collateralized if it is secured at
the time of the transaction by collat-
eral having a market value equal to at
least:

(A) 100 percent of the amount of the
transaction if the collateral is com-
posed of:

(1) Obligations of the United States
or its agencies;

(2) Obligations fully guaranteed by
the United States or its agencies as to
principal and interest;

(3) Notes, drafts, bills of exchange or
bankers acceptances that are eligible
for rediscount or purchase by the Fed-
eral Reserve Bank; or

(4) A segregated, earmarked deposit
account with the insured State bank;

(B) 110 percent of the amount of the
transaction if the collateral is com-
posed of obligations of any State or po-
litical subdivision of any State;

(C) 120 percent of the amount of the
transaction if the collateral is com-
posed of other debt instruments, in-
cluding receivables; or

(D) 130 percent of the amount of the
transaction if the collateral is com-
posed of stock, leases, or other real or
personal property.

(ii) An insured State bank may not
release collateral prior to proportional
payment of the extension of credit;
however, collateral may be substituted

if there is no diminution of collateral
coverage.

(5) Investment and transaction limits
extended to insured State bank subsidi-
aries. For purposes of applying para-
graphs (d)(2) through (d)(4) of this sec-
tion, any reference to ‘‘insured State
bank’’ means the insured State bank
and any subsidiaries of the insured
State bank which are not themselves
subject under this part or FDIC order
to the restrictions of this paragraph
(d).

(e) Capital requirements. If specifically
required by this part or by FDIC order,
any insured State bank that wishes to
conduct or continue to conduct as prin-
cipal activities through a subsidiary
that are not permissible for a subsidi-
ary of a national bank must:

(1) Be well-capitalized after deduct-
ing from its tier one capital the invest-
ment in equity securities of the sub-
sidiary as well as the bank’s pro rata
share of any retained earnings of the
subsidiary;

(2) Reflect this deduction on the ap-
propriate schedule of the bank’s con-
solidated report of income and condi-
tion; and

(3) Use such regulatory capital
amount for the purposes of the bank’s
assessment risk classification under
part 327 of this chapter and its cat-
egorization as a ‘‘well-capitalized’’, an
‘‘adequately capitalized’’, an ‘‘under-
capitalized’’, or a ‘‘significantly under-
capitalized’’ institution as defined in
§ 325.103(b) of this chapter, provided
that the capital deduction shall not be
used for purposes of determining
whether the bank is ‘‘critically under-
capitalized’’ under part 325 of this
chapter.

§ 362.5 Approvals previously granted.
(a) FDIC consent by order or notice. An

insured State bank that previously
filed an application or notice under
part 362 in effect prior to January 1,
1999 (see 12 CFR part 362 revised as of
January 1, 1998), and obtained the
FDIC’s consent to engage in an activ-
ity or to acquire or retain a majority-
owned subsidiary engaging as principal
in an activity or acquiring and retain-
ing any investment that is prohibited
under this subpart may continue that
activity or retain that investment
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without seeking the FDIC’s consent,
provided that the insured State bank
and its subsidiary, if applicable, con-
tinue to meet the conditions and re-
strictions of the approval. An insured
State bank which was granted approval
based on conditions which differ from
the requirements of § 362.4(c)(2), (d) and
(e) will be considered to meet the con-
ditions and restrictions of the approval
relating to being an eligible subsidiary,
meeting investment and transactions
limits, and meeting capital require-
ments if the insured State bank and
subsidiary meet the requirements of
§ 362.4(c)(2), (d) and (e). If the majority-
owned subsidiary is engaged in real es-
tate investment activities not exceed-
ing 2 percent of the tier one capital of
a bank and meeting the other condi-
tions of § 362.4(b)(5)(i), the majority-
owned subsidiary’s compliance with
§ 362.4(c)(2) under the preceding sen-
tence may be pursuant to the modifica-
tions authorized by § 362.4(b)(5)(i). Once
an insured State bank elects to comply
with § 362.4 (c)(2), (d), and (e), it may
not revert to the corresponding provi-
sions of the approval order.

(b) Approvals by regulation—(1) Securi-
ties underwriting. If an insured state
nonmember bank engages in securities
activities covered by § 362.4(b)(5)(ii),
and prior to January 1, 1999, engaged in
securities activities under and in com-
pliance with the restrictions of § 337.4
(b) through (c), § 337.4(e), or § 337.4(h) of
this chapter, having filed the required
notice under § 337.4(d) of this chapter,
the insured State bank may continue
those activities if the bank and its ma-
jority-owned subsidiaries comply with
the restrictions set forth in
§§ 362.4(b)(5)(ii) and 362.4 (c), (d), and (e)
by January 1, 2000. During the one-year
period of transition between January 1,
1999, and January 1, 2000, the bank and
its majority-owned subsidiary must
meet the restrictions set forth in § 337.4
of this chapter until the requirements
of §§ 362.4(b)(5)(ii) and 362.4 (c), (d) and
(e) are met. If the bank will not meet
these requirements, the bank must ob-
tain the FDIC’s consent to continue
those activities under § 362.4(b)(1).

(2) Grandfathered insurance underwrit-
ing. An insured State bank which is di-
rectly providing insurance as principal
pursuant to § 362.4(c)(2)(i) in effect prior

to January 1, 1999 (see 12 CFR part 362
revised as of January 1, 1998), may con-
tinue that activity if it complies with
the provisions of § 362.3(b)(2)(ii)(C) by
April 1, 1999. An insured State bank in-
directly providing insurance as prin-
cipal through a subsidiary pursuant to
§ 362.3(b)(7) in effect prior to January 1,
1999 (see 12 CFR part 362 revised as of
January 1, 1998), may continue that ac-
tivity if it complies with the provisions
of § 362.4(b)(2)(i) by April 1, 1999. During
the ninety-day period of transition be-
tween January 1, 1999 and April 1, 1999,
the bank and its majority-owned sub-
sidiary must meet the restrictions set
forth in § 362.4(c)(2)(i) or § 362.3(b)(7) in
effect prior to January 1, 1999 (see 12
CFR part 362 revised as of January 1,
1998), as applicable, until the require-
ments of § 362.3(b)(2)(ii)(C) or
§ 362.4(b)(2)(i) are met. If the insured
State bank or its subsidiary will not
meet these requirements, as applicable,
the insured State bank must submit an
application in compliance with § 303.121
of this chapter and obtain the FDIC’s
consent in accordance with § 303.122(b)
of this chapter.

(3) Stock of certain corporations. An in-
sured State bank owning indirectly
through a majority-owned subsidiary
stock of a corporation that engages
solely in activities permissible for a
bank service corporation pursuant to
§ 362.4(c)(3)(iv)(C) in effect prior to Jan-
uary 1, 1999 (see 12 CFR part 362 revised
as of January 1, 1998), or stock of a cor-
poration which engages solely in ac-
tivities which are not ‘‘as principal’’
pursuant to § 362.4(c)(3)(iv)(D) in effect
prior to January 1, 1999 (see 12 CFR
part 362 revised as of January 1, 1998),
may continue that activity if it com-
plies with the provisions of § 362.4(b)(3)
by April 1, 1999. During the ninety-day
period of transition between January 1,
1999 and April 1, 1999, the bank and its
majority-owned subsidiary must meet
the restrictions set forth in
§ 362.4(c)(3)(iv)(C) or § 362.4(c)(3)(iv)(D)
in effect prior to January 1, 1999 (see 12
CFR part 362 revised as of January 1,
1998), as applicable, until the require-
ments of § 362.4(b)(3) are met. If the in-
sured State bank or its subsidiary will
not meet these requirements, as appli-
cable, the insured State bank must
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apply for the FDIC’s consent under
§ 362.4(b)(1).

(4) [Reserved]
(5) [Reserved]
(6) Adjustable rate or money market

preferred stock. An insured State bank
owning adjustable rate or money mar-
ket (auction rate) preferred stock pur-
suant to § 362.4(c)(3)(v) in effect prior to
January 1, 1999 (see 12 CFR part 362 re-
vised as of January 1, 1998), in excess of
the amount limit in § 362.3(b)(2)(iii)
may continue to hold any overlimit
shares of such stock acquired before
January 1, 1999, until redeemed or re-
purchased by the issuer, but such stock
shall be included as part of the amount
limit in § 362.3(b)(2)(iii) when determin-
ing whether the bank may acquire new
stock thereunder.

(c) Charter conversions. (1) An insured
State bank that has converted its char-
ter from an insured state savings asso-
ciation may continue activities
through a majority-owned subsidiary
that were permissible prior to the time
it converted its charter only if the in-
sured State bank receives the FDIC’s
consent. Except as provided in para-
graph (c)(2) of this section, the insured
State bank should apply under
§ 362.4(b)(1), submit any notice required
under § 362.4(b) (4) or (5), or comply
with the provisions of § 362.4(b) (3), (6),
or (7) if applicable, to continue the ac-
tivity.

(2) Exception for prior consent. If the
FDIC had granted consent to the sav-
ings association under section 28 of the
Federal Deposit Insurance Act (12
U.S.C. 1831(e)) prior to the time the
savings association converted its char-
ter, the insured State bank may con-
tinue the activities without providing
notice or making application to the
FDIC, provided that the bank and its
subsidiary as applicable are in compli-
ance with:

(i) The terms of the FDIC approval
order; and

(ii) The provisions of § 362.4(c)(2), (d),
and (e) regarding operating as an ‘‘eli-
gible subsidiary’’, ‘‘investment and
transaction limits’’, and ‘‘capital re-
quirements’.

(3) Divestiture. An insured State bank
that does not receive FDIC consent
shall divest of the nonconforming in-
vestment as soon as practical but in no

event later than two years from the
date of charter conversion.

Subpart B—Safety and Soundness
Rules Governing Insured State
Nonmember Banks

§ 362.6 Purpose and scope.

This subpart, along with the notice
and application procedures in subpart
G of part 303 of this chapter apply to
certain banking practices that may
have adverse effects on the safety and
soundness of insured state nonmember
banks. The FDIC intends to allow in-
sured state nonmember banks and
their subsidiaries to undertake only
safe and sound activities and invest-
ments that would not present a signifi-
cant risk to the deposit insurance fund
and that are consistent with the pur-
poses of Federal deposit insurance and
other law. The following standards
shall apply for insured state nonmem-
ber banks to conduct real estate in-
vestment activities through a subsidi-
ary if those activities are permissible
for a national bank subsidiary but are
not permissible for the national bank
parent itself. Additionally, the follow-
ing standards shall apply to affiliates
of insured state nonmember banks that
are not affiliated with a bank holding
company if those affiliates engage in
the public sale, distribution or under-
writing of stocks, bonds, debentures,
notes or other securities.

§ 362.7 Definitions.
For the purposes of this subpart, the

following definitions apply:
(a) Affiliate shall mean any company

that directly or indirectly, through one
or more intermediaries, controls or is
under common control with an insured
state nonmember bank, but does not
include a subsidiary of an insured state
nonmember bank.

(b) Activity, company, control, equity
security, insured state nonmember bank,
real estate investment activity, security,
and subsidiary have the same meaning
as provided in subpart A of this part.

§ 362.8 Restrictions on activities of in-
sured state nonmember banks.

(a) Real estate investment activities by
subsidiaries of insured state nonmember
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